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BUFETE BENNAZAR, CSP
LAW OFFICES
POST OFFICB BOX 194000 - NO. 212
SAN JUAN, PUBRTO RICO 00919-4000
TELEPHONE: (787) 754-9191
FAX: (787) 7643101

A. J. Bonpazar Zequeira American Internationsl Plaza
José R Garcis Pérez Third Floor - Suite 304
Ruth N. De Leén Guzmén 250 Mufioz Rivera Avenuc
Luis E. Padrfo Rosado Haws Rey, Puerto Rico 00918

December 18, 1997

VIA FAX (202) 828-8409

Ms. Elizabeth R. Sachs, Esq.
LUKAS, McGOWAN, NANCE & GUTIERREZ
111 Nineteenth St., N.W,

Suite 1200

Washington, D.C. 20036

Re: Telecellular de Puerte Rico, Inc.
our file number: 5-2227

Dear Ms, Sachs:

We have examined North Sight Communications, Inc.'s Petition
for Partial Reconsideration dated December 12, 1997. In connection
with it, we held a telephone conference on December 16, 1997 with
Messrs. Roger Crane and David Barrett. They requested us to inform
you regarding the law in Puerto Rico applicable to the following

issues:

1. Whether there were any special requirements, such as
inseription in some register, that had to be met for the
existence of a joint venture.

2. The effects of a foreign corporation's failure to

register to do business in Puerto Rico with the
Commonwealth's Department of State.

With regards to the first inquiry, we found that the
reguirements for a joint venture were most recently set forth in
a n Belaval v. Secretary of the Treasury, 106 DPR 400, 6 OTOSCPR
564, particularly at 564, footnote 2 and 578-580 (1977), enclosed
herewith. Note that no mention is made of any inscription in any
register as requirement for the existence of a joint venture.

The distinction between a partnership (sociedad) and a joint
venture (empresa comin) is not made very clear in Daubén Belaval.
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However, it need not be because the case arises in the context of
tax law and, for taxing purposes, both are treated in the same way:
their income is taxed separately from that of their members. This
should not lead to the misconception that a joint venture has the
same legal status generally as that of a partnership.

In Planne t of P. v. Page, 123 DPR 245, 3 OTOSCPR 344
at 347C (1975), a case arising in the context of general contract
law, the joint venture had been distinguished from the partnership
by characterizing the first as "an operation limited to one sole
transaction®™. Planned Credit, 3 OTOSCPR at 348 (pages 347-350 are
also enclosed herewith). In addition, as opposed to a partnership,
the joint venture is not a distinct legal entity; a joint venture
is the joint activity of several entities towards a common goal
pursuant to the contractual relation between them. Accordingly and
most important, no special requirements need be met for the
validity of the 3joint venture; it need only meet those that
generally apply to any valigd contract.

Paradoxically, a partnership also exists in virtue of a valid
contract which need not be registered anywhere as a requirement for
the partnership to exist. It is thus no wonder that Planned Credit
tells us that it is sometimes difficult to distinguish between a
Partnership and a Joint Venture. Registration is only necessary in
the Registry of Commercial Partnerships kept by each district's
Registrar of the Property if the partnership is going to act as a
merchant, i.e., as a link in the chain between the producer and the

consumer.

As applied to the North Sight Petition for Partial
Reconsideration, those general principles entail that the joint
venture that is called "TELECELLULAR"™ is a valid joint venture
because the contracts that gave it birth and sustain it have been
held to be valid and enforceable by the Puerto Rico courts.
Moreover, those contracts, the Joint Venture Agreement and the
Construction and Management Agreement, require and exclusjvely
authorize TPR to appear on behalf of TELECELLULAR and/or each of
the licensees before the FCC in matters under the jurisdiction of
that agency.

Oon the other hand, the FCC actions in response to TPR's
appearances are taken ultimately with regards to "the participating
Specialized Mobile Radie (“SMR") licensees of TELECELLULAR".
Telecellular's Petition for Reconsideration filed June 20, 1997,
see also the letters of April 11 and 15, 1996 from Mr. Richard s.
Meyers to Mr. Edward Nemeth.



2
7877643101
12/18/1997 18:27 7877643101 BUFETE BENNAZAR CSP PAGE 094

Me. Elizabeth R. Sachs, Esq.
December 18, 1997

Page 3

With regards to your second inquiry, the Puerto Rico
Corporations' Law of 1995, P.R. Laws Ann., Tit. 14, sec. 3163
clearly sets forth the consequences of a foreign corporation's
failure to register to do business in Puerto Rico: a legal
proceeding in which it is taking part as a plaintiff may be stayed
until the corporation applies for and is issued a certificate of
authorization to do business in Puerto Rico. That would appear to
be the only advance consequence, if any, of a foreign corporation
registering doing businesg in this jurisdiction without previously
registering. While it should not be granted that the licensees
were doing business in Puerto Rico, the issue is of no consequence
because section 3163(d) uneguivocally provides that the failure of
a foreign corporation to register to do business in Puerto Rico
does not impair the validity of jits corporate acts nor prevents it
from defending itself in any proceeding in Puerto Rico {copy of the
section in the original Spanish enclosed).

" We hope that this meets your information needs regarding the
matters we were consulted about. If not, do not hesitate to call
for further clarification or comment.

Cordially,

/ot
Encls.

c: Mr. Roger Crane
Mr. David L. Barrett
A. J. Bennazar Zequeira, Esq.

[aid\tpr\3eachs)
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N THE SUPREME COURT OF PUERTO RICO

Horacio Daupén Belaval et al..

Secretary of the Treasury of
Puerto Rico,

MR.

iistinguish a ‘'par<sership’

Review
Plaintiffs and apoellees

v. No. R-77-114

Judgment of the
Superior Court,
San Juan Pare.
Juan José Rios
Martinez, Judge

Derendant and appellan-<
JUSTICE NEGRON GARCIA delivered tha opinion of the Court.

San Juan, Puerto Rico, October 17, 1377

T™He controversy under our censideration opens the door

t=e analysis of the legal rules and criteria required

l 2

from  '_ommon ownership”

rax law matters. This area s one Iin which, due to the

l“Partnershia - The term . shall include,
further, two O nMore persons, under a common name
or aot, sngaged in a joint venture for profiec.”
{13 L.P.R.A. § 3411(a) (3).)

¢ It is well eatablished that the mere
community of property does not constitute a
joint adventure. To constitute a joint
adventure the co-cwners must, without actually
Iorming a partnership, contribute their condominia
and engage in some spacific transactlon for
profit: they must share in profits and lossas:
there should exist some fiduciary relationship
as betwean partners 30 that there may exist a
mutual agengy in any transaction carried out
withrtn the 3cope of the joint adventure, each
one having a voice and vote in the management
of the business, although they may agree that
one or more of them may act on behalf of the
2thers in the conduct of the enteyprise, as
is the case 1in partnerships. Puigq v. Tax
Cour%, 65 P.R.R. 591, 695 (1946).
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%y 37 sitcaticns and srouean Jacts, Lt L3 infficu

©S recguiace aad set forth--i1n ad methedical and sorngruc

fagnion--2sur urtidigal soclzaticn, erarating frem cur case

orothers filed several sults against the Secretar, 2f the
Ireasury cnallenging the latter’s refusal to cefund
taxes paid rom (361 wo 1363, bLoth years :inclusive; as wel.l

as the

the

av:ience on the fiduciary relationship becween the brothers.

zrral

ccerime whizh estaclishes 3 terminus Setweer scbtn

iTs=icTs. Let us stAate *~he facts.

La -

-

in

dcracic. Druso, and Vasco Caubén-Belaval,

Ramnén Zauldén-Morales, and Esther Belaval Véa. de

r tax curposes. After consclidating the action

In the zourse of the year 1971, the Daubén-z2elaval

~ae

fact that treir relationship was Ccnsidered a sariner-

s,

courtT received the stipulation ccpled “elow pius

Causén, innerited severai properties from Famén L.

Caupérn-aprera, who died on December 10, 1348.
After the Estate of Rambn L. Daubdn-«Cabrera

was 2stablished, the heirs sold two sf cthe

propertias inberited to Mr. Ffranciscu Raho.la

£5r $85.300. They shared the proceeds oI the

sale in the ZIc¢cllowing manner:

a. Ssther 8Selaval Vda. de Daubén $36,776.23
b. MHoracio, Druso, and Vasco

Daubé&n~-Belaval 31,567.47
=. Ramén Daubfdn-Morales 16,656.30

Wizh their respective shares (531,567.47T)
resulting from the two properties sold olus two
.cans, dcracio, Oruso, and Vasco Daubén-Selavai
built a three-storr concrete building at (500

d¢rce de Ledn Averue. They ook a 565,300 lzan

PAGE
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wag held and, as a result thereof, the Internal
Revenue 3yreau determined the existence of the
gartnership. At the same time the total amount
for deficiencies was reduced to $29,602.54 afrer
the hearing.

The deficiencies for the previous years,
that is, 1952, 19%3, 1957, 1958, and 1960, were
also iitigated before the San Juan Part of the
Superxior Court of Puerto Rice, under Civil
No. 63-1668. On March 6, 1964, this court
speaking through its judge, Angel M. UmpiezrTe,
dismissed the camplaint filed by the Daubdn-
Belaval brothers. A petition for review
against gsaid judcment was filad before the

Supreme Court of Puerto Rico (Horacio Daubdn

Belaval 2t al , v. Secretary of the Treasgsugv,

R=-64=-212). On February 17, 1965, the Supreme
Court refugsed to issue plaintiffs’ writ of
review, thus affirming the judgment of the
Superior Court, San Juan Part, in Civil
No. 63-1668.
AFTER THE TAX DEFICIENCY

Since the deficlancies for the years 1552
to 1960 were litigated and adversely adjudged,
the taxpayers, complying with the judgment,
prepared and filed as a partnership the income
tax returns for the years subsequent to 1961.

Neverthaless. within the statutory period fixed
for their payment--April 15, 1966--the Daubén-
Belaval brothers filed a formal claim for
refund of the income taxes paid for the years 1960

to 1965, both vears inclusive.

PAGE 08
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In replv to such rvefund claims. on
Noverber 7, 1968, the Income Tax Bureau sent
a letter which assentially reads as follows:

"Corcerning the above-pesntioned

refund claimg filed on April 15.

1966, your are hereby advised

that no measures shall be taken

T0 that effect until the cage of

o ———

the deficiencies for the years
1964 and 1965 is decided. We
ara enclosing under geparate
cover a notice of deficiency to

that affect.”

The brothers Drusco, Horacio, and Vasco
Jaundn-Belaval understood then, as theyv still

undarstand =oday, that they did not constitute

--neither then nor now--a partnership, but a
¢o-cwnership, not with regaxd to the taxable
vears which have been litigated and settled,
but -oncerning tha years from 1961 until 1969,
both years inclusive. The reasons adduced by
the DJauoén-B8elaval brothers are the following:
{a) The lease contractg of their
properties require the consgent,
participation, and signature of
each and everyone of the three
brothers.
(5) All current aczounts require the
registration of the signatures of

each and everyone of the three
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crorhers, and 2t least Two Of

Th2 Lrnree signatures are reguiced
when drawing A check.

‘«s e snall take 2T negot:iate ans
<=nd sf 1oan, without the .ndividual
and i{ndependent authorization, con-
currence, and approval of the three
sr-thers, Horacio. Druso, and asco
Jaunén-3elaval.

Mone of the bYrothers shall subrcgate
aAlmsell expresaly or (mpliedly in a
¢iduciary relatiorship oan behali of
~he =c=ther brothers.

2i-ce .96L, the three brothers xeep
tkerr individual accounting under
che d:ireczion anc sugervisicn cf a
Cer-ified Public Accountant.

~he cther hand, the Secretary of the

1iieges =hat jur:ng the years in question plaintifrl

“4s Deen orer3ting as a partnership and ~nct as 2

common swnership. Defendant conteads that:

~c expedite the adminigtration of
~1e zsnastruction of their business
and, later on, the control of the
rent i{ncomes and expendituras of
said business entexrprige, a current
account was opened at the Banco
Popular in the name of the partner~
sbig, Daubdn Belaval Brothers. They

agreed that the actions of two of

e a———— o —
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Wrile the Zauossn BSeiaval orothers awaized

the adminlsctrative declsicn on their refurd
zlaims, filed on February 16, 1263, the Sucrrere
Zcurt of Puer%o Rico Jdecided the case Corm. J.

Terndndez v. Sec. of Treas., 95 2.R.R. ~I.L {1963 .

Platntiffs allege that this case is applicable
to the problem we are now facing. The Secretary

£ tne Treasury adduced that a considerabie

(8}

321fference had been establisted between =he

zase a1t bar and Comm. J. Ferndndez, 95 P.R_R.

T
a4

In the ligh% of those facts., the learned trial ccurs:
concluded that the judgment entered in case 63-1668, which
covered the taxable years from 1952 to 1960, dié net con-

Titite 3 collateral estoppel for the adjudication of the

3
srevious vears ander iLts consideration. The trial ccurs
neld., Zurthermore, that there was no fiduciary relat.on-

ship between the brothers and consequently they constitited
a commcr cwnershlp, and not a partnership, as decidecd in

comm. 5f 7. Terndndez v. Sec. of Treas., 95 P_R.R. Tl.i

(1968),

At the reguest of che Secretary of the Treasury we
agreed 0 review.
I
The first error challenges the trial court's refusal
to apply the doctrine of res judicata to the taxable yeacs
running from (96L o 19365, and from 1966 to 1967.
[i1-IYve agree. wWe have recognized frequertly that the

defense of res judicata may be successfuilly invoked in

tax actions --lap& s58nchez v. Sec. of the Treas., 30 P.RXR.R.

" g

E 12
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145 (19354} Pereira v. Hernsndez, 83 P.R.R. 156, 161 (1961},

2nd Buscaclia, Treas. v. Tax Court, 72 P.R.R. 576, 580

11951} ==1in its medality known as collateral estoppel by
juégment when a litigant seeks to relitigate a matter or
fact previously adjudicated by a court in an action between
the same partiea, under gulse of another cause of actjion
different from the ¢ne raised in the first suit.

The judgment zendered in the first suit--Mazch 6, 1964

. (Civil No. 63-1668)-~, inscfar as pertinent, reads:
The plaintiffs acquired the lot as a grant from
thelr mother: ereczad a building, and collect
rents payable to the Daubén Belaval bhrothers.

They have a mutual bank account, mutual interest
in the profits; they operate for profit: thay
have mutual responsibility in the conduct and
administzation of their business:; mutual con-
tribution for the acquisjtion or construction

of the bullding which ylelds rents; and service

is rendered by all partners. Sudrez v. Descartes,
85 P.R.R.: Rodrigquez Viera v. Sec. of the lreas.--
Review 343 33 of pDecember 31, 1963. . .

1 In view of the rents yielded by the building
\ located at 1510 Ponce de Ladn Avenue, plain-
tiffs constitute a partnership or joint venture :
for taxing purposes. !

It became final and unacpealable when thig Court refused

|

|

|

ﬂ to issue a writ of review. In haxmony with the faregoing

\ decision the Secretary continued considering the Daub6n

\ Belaval brothers as a parinership with regard to the

rentals accruing from the leasing business. From 1961 on

the DaubOn Belaval brothers filed their income tax returns

393 a partnership with regard to said business. It was in -

1966 that they requested tha Secretary a refund of the T

taxes vaid during 1961 to 196S, both years inclusive.

On February 16, 1968, this Court rendered its decision

in Comm. o9f J. Fernindez v. Sec¢. of the Treas., and in




12/18/1997

7877643101

18: 27 7877643101 BUFETE BENNAZAR CSl
" EPEI. T e R s A

oo R-TT-114 (Translazxzn)

~37L aczellees f:iled the other actions whigh are ncw urder
our zz=nsideracicn.

Tven wnen we reccgnize that in Civil Case No. 63-1668
~he Cause 2% acticn was the “collection” 2f taxes, arz
the case at bar {nvolves a "refund” of taxes, it s evi-
dent that they are trying to relitigate the same action
ander guise 0f a different one, hence the Collateral
Zstoprel ov Judgrent doctrire may be applxed.3

The =rial court's <hesis corncluding that the coilaters.
estippel oy judgment Jdoctrine i{s nct applicable toc tax
aceions -avolving different years when the applicacle
Legal princlole hasg changed--by virtue of law amerdments
or ;udicial decisicns--can be supperted by Commissiorer

3¢ Internal Revenue w. Sunnen, 333 U.S. 591 (1348). UVever-

the’ess, 3a1d thesis dces not pcnder over the fact that,
as a jeneral ru.e, a variation of the .aw In fcrce shall
nave 3rospective validity and effect. Sunnen., supra,
398-599. 4Yence, we determine that the collateral estoppel
by sudgment doctrine (s of strict application and that
1t should be 3sustained with regard to the controversy
invelviang =he vears 1961 to 1967. It only remains for
U4S to analwvze in Jur next ass:gnment the sorrectness of
the judgment with regard tc the taxable years from 1968
to 1969.
II
The second error questions the determination stating

that the relationship between plajintiffs-arvellees, with

}I: addition o our above-cited case law,
see: Slackman & Ass.. Inc. v. United States, 409
T, SupD. L1464, 1285 (1976): AdgLlph CoOrs vo.
C.I.2., 319 r.2a 1280, 1283 {I%75%);: Jones v.
Coited Stateg, 466 F.28 131, 134 (1972).

[EGp ¥ P
D ot

ceary A

e e ————— | c——— -




787643101

B

LUFETE BENNAZAR CSP

S o A - N
', : . . -
N -, e
- B -~ -
, - e
N b B
o -
R by
o - - -
. - o
P g i
LRGN U . R -~
v - . \ .-
L. RS N
I A - -
. sy o- - -
: el Il - % A
. T, . - - -
- . - - s
DS ToTer it -
LT 3 A s
- —— -

.

~

-3

"y

PAGE

15




7877643101
19:27 7877643181 BUFETE BENNAZAR CSP

sas vew e e e L ndrt-<aanTi hehinies. + T, Dkt L 2 Y

12/18/1997

SLTALLT o ITnsLserina Tera tiotxme rlles
Iirmilleei Cerain as  ¢ssential ts o the 2scal
cl3TTemt 3302 PArTSNersnis. 1o $TYLSt T3 2w,
tme Is.lswitg My e sonsidersec 3§ inZlcaclte
27 The 2xistence I 3UCN 2 rarinersnit!

~  Tatual Lnvezest .o profiTg: I muTial
Li2zi_LTy for Fa2c3 3ri csses, a.thouin an
2XIr2ss agreerent not to s3hare <he .oss L5 "ot
253€NTLal =3 the censtituticn 2f the gasiners-
shxg: 3 putual responsibility .n che corduce

cf -he cartership’'s business, but :t 13 a well.-
recognized @XCRPTION that a partnershisr mav
2N16t ncTwlinstaniding the Z2elegat.cn td >ne
nerzec I tne maragement uf =ne SusSiness .-
3 rrgateyr greooerticn: (4) common comtTribuzTiirt
tz ard cwnersnio I partnershiy property. Sut

TonL3 %esT 4§ SLLYNT VALUR, s1mge .t .S Toh-
5ldered that 3 partnershlp may be constituted
gver (I zIniy one of the carthers s the cwrne:s
21 wne proTersty and the firzm zapital COnsists
Teral; me zijht I the other serber o
ise the grcoerty belcnging to the former as
L0 4%rne zase »I (ndustIial Partrers L0

Fu@rsts fizo; S fhe rendition of service Y
3., pactrners. although the »ossibilicy ©f an
LnacZtive cartner is admitted, as 1n the case
2% silert gart-ers i1n 2uerte Rico: (61 thas
2 TTohab.ticn 2xi3% 1O alferate 5x sransiac
iz Tert 3r .nterest of tNe cartnhersihic,
a. T toe LnT.Jasiln of such 3 restrizticn
R T Te cohsliecsed as I tegate e
2XIst2o S 3 dar--ersnip.

The foilowlag (s considered tC se per-
Tinent 2vidience o0 the existence =f a sartner-
5nLF: 1w DJ0CK antries are nade, although
they mav act be cmcnsidered as concluslve evi-
dence: regrasentatidon Jefore =he oublic: the
stazements T jovernment agents oY the Dusi-
~esses o-f the jartnershio: how curchases are

made and zhe wa- in wh:izh cred:t has neen
>ctai1ned (n the market; who makes the COntracss
ar2 assumeg _iabilities; the name :n which

Janm< accounts are Opened:; the name 1n which
SouUrT icz:cns ¢ claims are filed with zhe
Scate's authcrities: the existence of garTrer-
3N.C ZorhITfices. As tgo -whisg last medium 2f
avidence. although 1t (s gtatec 1n the c¢ontracts
that e Jarties ntave 10t nad the fntention

35 congcltuting a Joint adventure oI 3 Cart-
nership, 1f the agreements and notivaticns of
the zartles 3o shcw 1t, Lt wi:l be ccnsilered
shat sucn -cunt adventure oSr sartnerghlic was
estab. lsned for the orover tax zurocses: ©

Mer<zers, The Law 2f Tesderal Income Taxatiln
~il 2% seg [ 3§ 35.J2 and 35.0a.

In the supplement corresconding o the
Fedy 1336 o€ <rne above-mentioned wcrk w~e Iind

T YU
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S, ST et nt=Inl
Zridziakina: S 1 -"3plnt 2ropristaxr, Lnteres:
2: UTud. JSmtI2. 3% Loe busi-ess: () sa3TLing
B CI.ts. aside IZrom proiits zeceived 1o
rayTent I wWazes, Dut not necessartly of _Csses:
idi a contract either express or implied
showinc that 31 -oint adventure was in fact
gntered ints 1Bd-385 {underscore sugplledi.
-~  Msre recertly in Comm. of J. Ferndndez, susra, we smpna-

~zed
e

o2

Jagcscrs was detecminative.

T se-me 21 the ¢enumerated
A% zlear =hat 1 f caken as 3 whole they zconstitcted
=z distingulsh 2 mere cimmon ownerspiz Ircnd oa
Tr =nat 29Ze=t. and sumnar:iling, we nfell That

T.ec’,

iccordance with Puiy, “fas. A
funcs

-elZNer ~he scurce I the
the constructzon of tne dbuilding, 1Cr
Jact that thev have a proxy., as well 3s
Jact thac thev nave 2 commoa banx AgTlunt,
v WaY 2ontroliang to Zecide whetrer N
1SOLT D2Tween WO 2L o DeTIoNs LS 2
210 0 L3 Terely & CIromunity Priyesiy.

Tnat Thevy 2n3Cy the priverty Ln usu-
I9% Jornclusive either. Act lo. I
L2 its § 70 auchor:ized tne jrantingt o
ruci in serpetulty =o the grantee and
soessors 1n o Title. See Jimérnez V.

53 P.2.R. 2199-306 {1343} 723 ifund

pel

(o
e ¢y 41

£
-

"MW Cowe
C e

-

3.i8slied
JleTI7se cules nere estabilished shou.d be broaderned by <he
Joxrents Tade DY Spanish scholars (n the Civil law area
rezariisy the frevaLiing parallelism setween a ZTIION
WD2I3TlE NG 1 fartnersnig. and the J1fficulty whicsh arlses
Izzm cnerr Z2ifferentiation.  The factsirs taken Lntd con-

sileratic-n are:

ind 1) purpose or Sblective.

(1) 3juridical nature, (2} different bas:is,

AS %c 1%$ nature, Manresa

=13t "a Commeon ownership (s a state of law Cr

establisred a-d

S Ialt ~hlln sives Ilse TO Trevidus.y
TLINTs aAng J:LL;a:;ons. ag 1t tacgens ~rhen FArious
-273cees T0s3es$3 “he undiviiel 2Sstateg TI ITTMen
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No. R-77-114 (franslation)

/B-13/Uvon applying the rules set forth above to the case

at pax, we deem that, pursuant te the Income Tax Act,
apvellees' leasing business is a joint venture since-—both
in 2 gquantitative and qualitative manner--the following
factors concur cumulatively to show that it i3 an active
action agreed upon whoae bagis [s the express joint wills
and efforts directed to increagse the capital of a social

or common patrimony: (a) contribution of money, property,
and time in a joint cause. ‘Lhree of the Zour brothers who
first constituted the estate decided to engage in the mutual
affort of constructing a building meant for the lucrative
leasing business through a joint money contribution which
was supvlemented with other sums acquired through obli-
gations that would be complied with jointly: (b) development
0f a combined vroperty interest and a mutual conduct of the
Susiness which can be proved by execution of contracts

and ¢ollecticn of rents in the nams of their partnership
(Daubén Belaval Brothars). With said name they kept a

bank account which facilitated the construction of the

suilding's extension: (c¢) distribution of profits. Logically,

this implies that the Daubdn Belaval Brothers share the

srofits, and also, whatever losses there might be; (d) existence

o<

2£ a joint ventu:e:4 (e) fiduciary relationship between the

4'rhe Secretary accurataly points out that:
"in this case the meagures taken by plaintiffs-
appellees is not restrieted to--as in the cases

nedd e

£ an implied contract which in fact reveals the establishment

——————

og vias v. Tax Cgurt, supra, Puig v. Tax Court.
300 1 N A 1 -V o oM ot T gz

v. Sec. of the Treas., supra--profit gains a:ising
from their respective contributions, but that

they have a say in the administration of the
common owned property. But there {3 s5till more,

e v e Ae e

N G ppmare '

e et
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No. R-77=1l4 (Translation}

Daub&n Belaval brothers. It is our duty to make clear that

the legal doctrine criterion which characterizes a parthership

as a trust agreement "is contracted intuiti personae.”

This means that a person shall not enter the partnershis

without the unanimous consent of the other partners--art. 1587, :,iq
Civil Code (21 L.P.R.A. § 4358)--for the basis of a partner- ':;1
A

ship is the mutual cconfidence batween the persons which are

i

!

{
part of it and who are interested in the success of the ‘“'2;.
. 4 !

enterprise.6 The fiduciary relationship is not impaired,

as the trial court understood, anly because the Daub’n e,

Belaval brothers had set by-laws regarding combined or A

| individual powers. The fact that none of them was manager -

| of the others does not have the scope given to it., for the

0 from the same moment that plaintiffs-appellees
: agreed upon constructing the building, the Co
| intention to create & joint venture for orofit, .
| could be evinced. To that effect they borrowed S
; large sums of money for the partnership Daubén C
Belaval Brothers: they bound themselves te pay ) .
Jointly and severally the loans received; they P
} opened an account at the Banco Popular de R i
| Puertc Rico in the name of the partnership, : Jhhd !
! and any of the plaintiffs could draw from chat
| account with two of the required signatures. i
| Thug, we see that there was a fiduclary relation- il
i ship between them. Said enterprise never ceasad :
: its functions and after 1960 they construsted Ly
| three additiopnal stories to the building, pursuant Y R
to the verbal agrsement of the plaintiffs. Further- » it
more, the lease contracts were made in the name L w
of the DaubSn Belaval Brothers. Finally, we T
clearly see that the basic purpose of the Daubdn b M
Belaval brothers in establishing said business, Voo
was ta gain profits by means of a joint venture.” ?
|
1

511-2 Puig Brutau, Fundamento de Derecho Civil
405 (1958).

= T

PR

__.—-_w.._....__,_«.,ﬁ.._,‘

It should be noted that the limitation to
whieh appellees agreed is in the sense that the
lease contracts “require their authorization,

] intervention, and their signatures.” Therefore,
; it is a clear sign of the existence of a partner-
qhip, in opposition to a common ownership where

DTV

e S e T
-
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No. R-77-114 {Translation}

Civil Code provides for the designation of one or sevaral

ranagers without changing the essence of a partnership.

Areticles 1583-1587 (31 L.P.R.a. §§ 4354 o 3358).

: [Jil] Finally, and with regard tc the taxable years in con-

‘ troversy, 1968-69, we are aware of the fact that two decades
have gone by since the death of the predecessor, Daubdn.
The time elapsed is an element tc be taken under consideration
together with the other factors mentioned above. The sum

e tctal of these factors determines unfailingly the existance

0f the Daub&n Belaval Brothers Partnership for taxable

purposes, as the only juridical conclusion. The case at

Sar 13 clearly distinguishable £rom the case of Comm. of

J. Ferndndez, supra.

The -tiudcment is reversed.

Mr. Justice Rigau tock no zart in this decision.

sur. Justice Maztin concurs in the result.

the joint-cwners are free to transfer their
rights to a third party pursuant only to the
limitations set forth in the redemption
instituytion.

7Ragardless of the foregoing, we actually
harbor no doubts as to the existence of such
confidence, for it is avinced by the fact that -
the signature ¢f two of the brothers suffices
.20 draw from the bank- account., -—This implies—-—--- - - - -
that cthe brothers always have full confidence
in esach other.

HPT/mec
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sonzinved 72 Zecline, Tc the extent that 3drite execused =r-e

zratzel MOTtyase anc 272y sold tMe 2cuipment Sbtaining, Zetween

me Thing and the ctiher the sum of §$13,20C.zC.

~ Ih1s time. tne acoeal zas Seen submitted with The assign-
ments 0% 2Tz ccimted Sut by appellant in nrs original jezition
an2 arsued n 2 bYriel memorandum of authorities Oon that particular.

?liaznczff-3opellee cas not filed anv brief wratsoever.

T ST eertie Tne $XTCSsiIion Of TN1s ODANLOn, We Wlia. droceec
v <Ncse arrors whlich are nct Lnterrelatec,
suntly whe Ireées which show Tommen sharacterist-cs o7

~rmlzh o3Tem Izom the s5ame Dremise.

v The flrst 2rrzo, witnoutr furxcher elaboration tn Ltsel
2=2s 7haT tre juimment .S fontrary —o he e¢vllence which b
Icurz= mad Teisre Lt oam3d <D the apoplicacle law. We nave InRoITUInLY

$43aminQs Ihe 2vtensive TIanscript of evilence and the Jocurentary

2 Lience. 3nd e2xtegt Ior what 13 hereiratfter stazed, thlsg erzor

vas n¢~ totmmaitted ang ices not Jeserve analysis DUt S0 Ie.terate

Tme ruL2 toat oosrdimarily. Ln Our appellate function, wWe will N0

ii3wutz otme trier s owelznung and findings of fact., Podoizuez V.
Ionzcens MAixtI, Tne.., PE O?.R,R. 368 1l97C): Rogricuez . .3, Ce.

3, 3% r.R.R. 53. .1968)Y,

The second, thixd, fourth, fifth., ancé sixih errors rely on
h2 same premise., chat 13, that pla:ntiff had no cause Of action
Jr scancding tTo commence “He claim since the monev lent 0 Amerie

can was :the 3crodu?t Of 3 parsnership Detween Randolpn Mattern [gis’

ard Flaaned's oredecessct  Britael,
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which the cause of acrtion ia grounded was given by Page to 3rite
and not to any other natural or juridical peraon. There is

nothing in the law, nor has it been pointed out to us, which

precludes a corporation from participating in a joint venture
with a natural person, &8s the one agreed upon betweaen Mr. Mnttern[!$37
and Brite, and which consisted in that each ona would contribute

in the same proportion 50% of all the moneys to finance American

with the expreas purpose of dividing the profits or likewise
suffer the lposses. It is a usual transaction in business by which

a party contributes the working capital in an enterprise ang it

does not neceszarily mean, as appellant adduces, that a partner-

ship i3 created or exists.

(21 Even though dometimes it is difficult to distinguish between

a Partnership and a Joint Ventura, the examination of the letters
(Plaintiff’'e Exhibita 17 and 18) by which Brite and Mattern [sid came
to the agreement convinces us, besides the fact that such docu-

ments denominate the same a’ a joint venture, that the essential

characreristic which makes such institution different £from a

partnership is present, to wit, an operation limited to one sole

2
transaction. The text of the guaranty lends support to this

conclusion, since it was constituted exclsively in favor of

Brite.

2 See: 2 Rowlaev,Qn Partnerghig Joint Adventures, §§ 52.1 -

32.20, 3t 359-489 (2d ed. 1960): 2 willinston,gp Contractsy,

§¢318 A and 318 3, at 536-617 04 ed. 1959): Emoresa Mercantil en

Comunidad, IXI-2 Puig Brutau. Fundamentos da Derecho civil

23 at seg. (1973}: 1 Langle and Rubio, Manual de Derecho

Mercantil Espafiol, T07-712 (1950).
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It is not an association agreed upon for Jiverse operations
and of a continuous nature, but one with a restrained and specific by
end, which expressly discardel the conferring of interest in the
pusinesses, Jroiits. losSes or obligations of One towards the
other, and in which Mattern [sic] delegated by trust on Brite all the

measures regarding his participation.

ra] The general rule adopted by the majority of the courts in
other surisdictions is that a corporation does ordinarily have the

power of embarking an 3 Pint aiventum 30 long as it is for purposes

otherwise within =he scope of the corporate powers. Anno:

corporasion 1n Tirm Or Joint Yenture, 60 A.L.R.2d., 936-9219,

The seventh error assigned points out that the =rial court
should have staved the judicial proceedings conaidering that the
plaint:ff corporation was voluntarily submitted to a recrganization
procedure under Chapter II of the Federal Bankruptcy Act at the
Un.zed States South District Court corresponding to the City of

Tew ‘fork.

The error .8 <rivolous. The proof of the existence of sych
srocedure constitutes an order from the Referse in Bankruptey

who precisely authorized olaintiff to continue operating.

(4] It 18 adduced as ninth error that the court 4id not impose
all the strictness of the law in view of the usurious loans

evidenced by the contracts which culminated with Page’'s guaranty.

The difficulty for this assignment to prosperlies on the fact that
»laintiif expressly waived the collection of such interest upon
desisrting from the 513,0C0.20 claimed, what obviously relieved it Zrom

The fenanties drecifed moare T L F wme Tooul IziZe Lo T nn
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